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184 FLETCHER et al. v. THE PEOPLE. 

Syllnbus. 

JU<igment affirmed. 

Ozus W. FLETCHER et al. 

"· 

THE PEOPLE OJI' T� STATE OF ILLINOIS. 

Filed at Ottau:a Jlay 15, 1886. 

1. CRIMINAL LAW-in pro1Jecution for mu1·dt-r-evidenr.e bearing on
degree of punisltlllent. As the jury t�;ng one on I\ charge of murder m11y fix 
the p11ni-.l11uent, iu mse of I\ conviction, from fourt.een years in the peniten
tiary to tho.t of clenth, evidence is a<lmissihle to enable the jury properly to 
fix the dt'gree of the punishment. In such cnse thfl defendnnt has the right 
to give any e,·itlence which tends to show his conduct w11s leas culpable than 
aho'l\·n to be by the prosecution. 

2. NEW THIAL-netl'ly discovered evidence-of a cumulatfre charact,r,
�r to impeaeh tl'ilntJ811. The g�ncml rule that n new trin.l will not be grouted 
merely for the purpose of ndmitting cumulntive evidence or to impeach a
witness, is subject to exceptions. • 

3. It c.nn not be objected to gmnting a new trial on the grouncl of newly
discovered e,·ideuce, thnt it is cumulntive, merely, if it is of a different kind 
or chnmcter frnm that adduced on the trinl. 

4. After the trial Rnd conviction of a party for murcler, it WRS discovered
by the defeu,lant tlmt one of the principal witnesses for the prosecution, in 
the expectation of denth, h11d made a statement of the f11cts ntten<ling the 
homiri1le. ver�· different. in several important respert�, from hifi testimony on 
the stnud, nnd which \\·11s much more fllvomhle to the defencbut, ancl hnd 
been rednceJ to writing nnd delh·ered to the Stnte's attorney, Rnd it wnll nlso

mnde to appenr that neither the defcn<lnnt nor his connsel h11d been guilty of 
· negligt>nce in fniliug to ai;ce11ain thti existence of 1meh new evidence. It was

lu·ld, error to refuse a new trial iu order tlmt such newly Jiscovered evidence
might be produced.
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