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Syllabus.

Judgment affirmed.
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Filed at Ottawa May 15, 15886.

1. CRIMINAL LAW —in prosecution for murder — evidence bearing on
degree of punishment. As the jury trving one on a charge of murder may fix
the punishment, in case of a conviction, from fourteen years in the peniten-
tiary to that of death, evidence is admissible to enable the jury properly to
fix the degree of the punishment. In such cnse the defendnnt has the right
to give any evidence which tends to show his conduct was less culpable than
shown to be by the prosecution.

2. NEW TRIAL—newly discovered evidence—of a cumulative character,
or to impeach witness. The geneml rule that a new trial will not be granted
merely for the purpose of admitting cumulative evidence or to immpeach a
witness, is subject to exceptions. )

3. It cannot be objected to granting a new trial on the ground of newly
discovered evidence, that it is cumulative, merely, if it is of a different kind
or chamcter from that adduced on the trial.

4. After the trinl and conviction of a party for murder, it was dircovered
by the defendant that one of the principal witnesses for the prosecution, in
the expectation of death, had mnde a statement of the facts attending the
homicide, very ditferent, in several important respects, from his testimony on
the stand, and which was rouch more favomble to the defendant, and had
been rednced to writing nnd delivered to the State's attorney, and it wng also
made to appenr that neither the defendant nor his counsel had been guilty of

- negligence in failing to ascertain the existence of snch new evidence. It was

helid, error to refuse a new trial in order that such newly discovered evidence
might be produced.
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Opinion of the Court.

WriT oF Error to the Circuit Court of DuPage county; the
Hon. CrarLEs KELLuM, Judge, presiding. #

Mr. Joax Vax Armax, and Mr. Caarues W. DwierT, for the
plaintiffs in error.

Mr. Jorx A. RusseLr, Staté’s attorney, and Mr. AuserT H.

Gary, for the People.

Per Curiam: Ozias W. Fletcher, and Merritt Fletcher, his
son, were indicted by the grand jury of Kane county for the
murder of Otto J. Hope, in that county, on the 1st day of
June, A. D. 1884. On the application of the defendants the
venue was changed to DuPage county, and the defendants
were tried in the circuit court of that county, at its March
term, A. D, 1885. The jury returned a verdict finding Ozias

V Fletcher guilty of manslaughter, and fixing his punishment

at confinement in the penitentiary for the term of three years,
and finding Merritt Fletcher guilty of murder, and fixing his
pumshment at death by hanging. Motion for new trial was
made by the defendants, and overruled by the court, and judg-
ment was then rendered on the verdict.

The homicide occurred on Sunday morning, in a public
highway, near the residence of the Fletchers. Hope had in
his employ a laborer named Eli Steinbourne, who was born in
France, who understood and spoke German, but who did not
speak or understand English. Steinbourne, under Hope's

&> fu( IR ¢ direction, had been pasturing Hope’s cattle in the highway.

The Fletchers had also been pasturing their cattle in the
same highway. On Saturday, the day before the homicide,
Ozias W. Fletcher, Merritt Fletcher, and another son of Ozias,
named Frank, had trouble with Steinbourne, resulting in some
violence, growing out of the mutual pasturing of Fletcher’s
and Hope's cattle in the same highway. On Sunday morning
Fletcher’s cattle were being pastured on the highway, and
Hope's cattle were broughit there for that purpose, by Hope
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and Steinbourne. Ozias W. Fletcher, Merritt Fletcher and
Frank Fletcher were in the highway, sitting or standing, near
the Fletcher cattle. Hope and Steinbourne left Hope’s cattle
behind them and advanced to the Fletchers. A personal con-

flict immediately ensued, during which

Merritt Fletcher shot

and killed Hope and shot Steinbourne twice, seriously wound-

~ ing him. The only witnesses of the transaction were the par-

ties engaged. There was evidence tending to prove antecedent

malice on the part of the Fletchers, the

preparation of arms,

threats, etc., and there was also evidence tending to deny this.
We deem.it improper to prejudice another-trial by comment-

ing on the evidence.

The Fletchers claimed and gave evidence tending to prove
that they were lawfully at the place, not anticipating violence;
that they were attacked at first,—Ozias W. by Hope, and Mer-
ritt by Steinbourne,—and afterwards, that both Steinbourne
and Hope were upon Merritt, baving him down and beating

him, when he fired the fatal shots in self-

in the road, left their cattle behind an

defence. Steinbourne

testified, in substance, that he and Hope, seeing the Fletchers

d advanced to them,

having at the time sticks in their hands, with which they had
been driving their cattle; that Hope and Ozias W. Fletcher

were soon using bad language, which
stand ; that Ozias W. Fletcher raised a

he could not under- 70 //2/\/5
stick

hich he had in ;.//g//\/
his hand, as if to strike Hope, when the witness ran up and

interposed lis stick, saying “halt! la,” to prevent Hope being

truck; that as he did so, Merritt fired
the witness in the right side; that Hope

his revolver, striking
theun sprang for Mer-

ritt, and Merritt shot him, and Steinbourne, trying to again
interpose on behalf of Hope, was first assaulted by Ozias V.
with a kunife, though not cut, and he was afterwards again
ghot by Merritt. He emphatically denied that either he or

Hope hit Ozias W. before Merritt shot.

He again stated that

about a half a second after Hope jumped behind witness to

get hold of Merritt, Hope was shot.
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It was proved by affidavits on the motion for & new trial,
that Steinbourne, on the 2d day of June, A. D. 1884, believing
that he was then going to die, made a statement under oath,
which was interpreted and reduced to writing, which reads
as follows:

“Statement of Eli Steinbourne.—I worked for Otto J. Hope.
Drove cattle for him. Last Saturday I drove cattle on the
cross-road. Fletcher’s boy, Frank, came and drove my cows
back. Boy went away. Short time after old man Fletcher and
his two sons came back to where I was watching the cattle.
They tried to drive my cattle back. I told them to let them
alone, then they struck me with clubs, drove me and the cattle
back towards home. Sunday morning Hope and I went with
the cattle to see the reason why his cattle could not feed on
the road. When we got the cattle down on the cross-road we
saw the three Fletchers, each one having a club, driving their
eattle up the rond toward us. Hope said, ‘We’ll go and see _

-----

hedge, the young mah was on the fence west of the road
The one on the fence threw a knife to the boy in the road. I

b

‘ h“hat they want.! We went to them. They ung boy was in ,L/{,%

told Hope. Hope then went to talk with old Fletcher. Could O«ﬁ/ﬁ/
e T ety

not understand what was said. I was in the middle of the
road. Old man Fletcher raised his arm with the club, to strike
Mr. Hope, and then I run up and struck old man Fletcher
with the stick I had, to keep him from licking my boss. The
boy on the fence jumped off, and shot me once in the rlght
hip. ip. He was about six feet from me. Hope went for him,
tried to take the revolver from him. Hope threw him on the
ground. Then Fletcher shot him, I think twice. Old man
Fletcher came with a knife. I held Lim back so that he could

not strike Hope. Hope went off. Young Fletcher shot me ;

again in the right side, and I went away. I heard old Fletcher
say to his son who shot me, ‘That’s all right.” The old man
tried to cut me with a knife, while I was holding him to keep
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him from following up Hope. I make this statement under
the full impression and belief that I can not get well—that I
am going to die,” ete.

Affidavit of Theodore Euen—*“Interpreted the above cor-
rectly.”

The affidavits showed that neither the defendants nor their
attorneys had any knowledge of the existence of this state-
ment until since the trial, when they accidentally learned of
it; that they were guilty of no negligence in not Laving ascer-
tained its existence; that the statement, when made, was
placed in the hands of the State’s attorney of Kane county,
and kept by him until his term of office expired, when he
handed it over to his successor in office, who retained its pos-
session, and did not disclose its existence to the defendants or
their attorneys. We think no negligence can, in any respect,
be imputed to the defendants or their attorneys, with regard
to this statement.

Conceding, for the sake of argument, that the evidence
authorized the jury to find that the shooting was with pre-
meditated malice, (but as to the correctness of this we express
no opinion,) still our statute provides: “Whoever is guilty of
murder shall suffer punishment of death, or imprisoument in
the penitentiary for his natural life, or for a term not less than
fourteen years. If the accused is found guilty by a jury, they
shall fix the punishment by their verdict.” (See. 190, Crim.
Code, 1 Starr & Curtiss, page 795.) The common law recog-
nized no such varying degree of guilt. "All murder, by that
law, was the same,—the punishment must be death. Bat a
majority of the court are of opinion, that, in the contem-
plation of this statute, there may be every technical element
of murder existing, and yet the circumstances be such that
the jury would be justified in imposing punishment by con-
finement in the penitentiary for fourteen years only, and still
other circumstances justifying them in imposing different
degrees of punishment, up to that of death.
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It necessarily follows, that in order to determine the degree
of punishment to be imposed for this offence, evidence must
be admissible which would not have been admissible, or, if
admitted, could have availed nothing, at common law. And so
& majority of the court conclude that if Steinbourne’s atten-
tion had been called to this statement on the trial, and he had
admitted that he had made it, and that it was true, i st
have tended to have the eﬁect to put the,(onduct of Merritt

in a less unfavorable lwht before the jury than it was put by
evidence Steinbou ve upon the trial. /" If Merritt, in

ey

the first instance, did not shoot until after his father had been
struck with a stick by Steinbourne, his conduct, however inex-
cusable, is certainly, in a moral point of view, in some degree
less objectionable than it would have been if he had shot
before. And if he did not shoot and kill Hope until after
Hope had thrown him on the ground, his act is also, in this
respect, in some degree, however slight it may be, less cul-
pable than it would have been if he had shot him before,
when he might, without difficulty, have retreated from the
conflict. If Steinbourne had denied making this statement,
it would have been competent to have contradicted him, and
so have discredited his testimony. But the existence of the

statement not having been known to the defendants or to theu' )

connsel, it has been 1mpossxble to avail of if...

The general rule is, that & new trial will not be granted
merely for the purpose of admitting cumulative evidence, or
to impeach a witness. The rule, however, is subject to excep-
tions. (Cochran v. Ammon et uzr. 16 111. 316.) In Fabrilus v.
Cook, 3 Burrows, 1771, Lord MaxsrieLp granted a new trial
because of the discovery, subsequent to the trial, that the
judgment was rendered upon the testimony of a witness whose
testimony was suborned. In Peagram v. King, 2 Hawks.
605, (11 Am. Dec. 793,) a court of equity decreed a new trial
at law because of the discovery, subsequent to the trial, that
the judgment was rendered upon perjured evidence. In
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Wright v. The State, 44 Texas, 642, where the prineipal wit-
ness for the State, in an affidavit stated that her evidence
given on the trial was incorrect, and her mother, by affidavit,
stated that she was unreliable, it was held to be grounds for &
new trial as subsequently discovered evidence. So in G. F.
M. C. Co. v. Mathers, 5 N. H., it was held sufficient’ ground
for a new trial that one of the witnesses on whose evidence
the verdict was rendered, was convicted of perjury in his testi-
mony, on his own confession. In Duraitv. Ashmore, 2 Rich.
L. 1584, a new trial was granted on after discovered written
evidence, which might have affected the witness’ credit with
the jury. And to the same effect is Ecfort v. Descondres & Co.
1 Mill. 70. It can not be objected to granting a motion for
a new trial on the ground of newly discovered evidence, that
such evidence is cumulative, if it is of a different kind or char-
acter from that adduced on the trial. Wharton on Criminal
Pleading and Practice, (8th ed.) sec. 870; Long v. The State,
54 Ga. 564 ; Guyott v. Butts, 4 Wend. 579. P

A majority of the court are of opinion that the facts here
disclosed, under the peculiar circumstances of the case, exempt
this statement from the operation of the general rule referred
to, and that a new trial ought to have been granted to Merritt
Fletcher. A majority of the court see no cause to disturb
the judgment against Ozias W. Fletcher, but they hold there
was error in not granting a new trial to Merritt Fletcher.

The judgment against Ozias W. Fletcher is affirmed. The
judgment against Merritt Fletcher is reversed, and the cause
is remanded for a new trial.

Judgment reversed in part and in part affirmed.

Mr. JusTicE MaGRUDER, dissenting.
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