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Reversed and remanded.

Mr. JUSTICE KLINGBIEL delivered the opinion of the court:

The circuit court of Kane County dismissed the common-law negligence counts of plaintiffs'
complaints against defendant Kaneland Community Unit District No. 302. The Appellate
Court affirmed the judgments of dismissal on the ground that they were based on an
accident occurring prior to December 16, 1959 and were, therefore, barred by our decision
in Molitor v. Kaneland Community Unit Dist. 18 Ill. 2d 11. A certificate of importance was
then issued to this court.

On March 10, 1958, a school bus of the Kaneland School District struck a culvert, exploded
and burned, causing injuries and burns to 14 of the children who were passengers in the
bus. Suits were filed against the school district on behalf of the injured children, including
the four Molitor children and the other four children who are all plaintiffs herein. Motions
to dismiss the complaints which omitted the allegation of insurance were filed by the school
district.

That there was uncertainty as to whether the dismissal would be upheld by this court is
apparent. The claims of all the Molitor children had been set forth in one complaint. To
expedite review and minimize expense, the trial court suggested "going up on a short
record at an early date, on the sole question of whether the complaint states a good cause of
action," and that this would provide "the basis for determining the future course of the
parties to this case as well as other claimants." The count on behalf of Thomas Molitor,
whose name was selected arbitrarily for the appeal, was dismissed. After Thomas Molitor
had elected to stand by his complaint, amended complaints were *469 filed on behalf of the
other children on September 2, 1958. As to each child the amended complaint reiterated
the original complaint in one count, and in another alleged the existence of insurance. The
record now before us shows that motions to dismiss those counts which repeated the
allegations of the original complaint were filed, but were permitted to remain dormant
until July of 1960. The cost of the Thomas Molitor appeal and the payment of counsel was
borne by the Molitor children and the other plaintiffs through their parents. Thus, it is now
clear that in the trial court the parties envisaged adjudication of the appeal by Thomas
Molitor as determining the ruling to be made on the motions to dismiss the complaints of
the plaintiffs.
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The initial opinion on that appeal, entered May 22, 1959, abrogated the doctrine of tort
immunity of school districts, but contained no restriction on its retroactive application. We
then granted the requests of the Chicago Park District, the Illinois Association of School
Boards, the Board of Education of the City of Chicago, and the Forest Preserve District to
intervene and to file briefs as amici curiae. These organizations not only reargued the
retention of the immunity rule, but they asserted that the new rule should be applied
prospectively to obviate undue hardship upon them.

Upon rehearing, this court on December 16, 1959, issued its final opinion reported in 18 Ill.
2d 11 abolishing tort immunity of school districts and expressly provided that "except as to
the plaintiff in the instant case, the rule herein established shall apply only to cases arising
out of future occurrences." (18 Ill. 2d 11, 26-7.) Prospective application was invoked
because school districts had justifiably relied upon prior decisions of this court and had
failed to insure and to investigate past accidents, especially as to minors against whom the
Statute of Limitations had not yet run. The new ruling was nevertheless applied there to
obviate any implication that the ruling was dictum and to preserve the *470 incentive of
litigants to challenge out-moded or erroneous rules of law.

The immunity granted to school districts is not an absolute one and can be waived.
(Thomas v. Broadlands Community Consolidated School Dist. 348 Ill. App. 567.) While
there was no written stipulation that the rule applied in the Thomas Molitor appeal would
be the basis for determining the cases then pending against defendant, the conduct of all
parties and the trial court reveal that it was commonly understood and accepted that this
court's ruling on the dismissal of Thomas Molitor's claim would be the basis for
determining the other claims arising out of the same bus accident and then pending against
defendant. The ruling on the Thomas Molitor claim was, of course, that the motion to
dismiss based on governmental immunity should be denied. Because it now appears the
Thomas Molitor appeal was treated by the parties as a test case for determining what ruling
should ultimately be made, we hold that the counts in question should not have been
dismissed.

It should be evident that this holding in no way modifies or affects our holding in the
Molitor case or the cut-off date relative to governmental tort immunity as previously
established in that case, and therefore, does not interfere with the rights of any of the amici
curiae in this case. Nor, does this holding affect the intervening decisions of Peters v.
Bellinger, 19 Ill. 2d 367, or List v. O'Connor, 19 Ill. 2d 337. We are dealing here only with
claims which, as clearly appears from the record now before us, the parties contemplated
would be adjudicated in accordance with the disposition of the claim of Thomas Molitor.

https://law.justia.com/cases/illinois/supreme-court/1959/35249-5.html
https://law.justia.com/cases/illinois/supreme-court/1959/35249-5.html
https://law.justia.com/cases/illinois/supreme-court/1960/35464-5.html
https://law.justia.com/cases/illinois/supreme-court/1960/35395-5.html


Hence the counts omitting the allegation of insurance in plaintiffs' complaints should not
have been dismissed, and the judgments are reversed and the causes remanded to the trial
court, with directions to reinstate the counts.

Reversed and remanded, with directions.


